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Today’s Topic

Understanding the principles and research
basis for procedural fairness

Contextualizing procedural fairness
principles with self-representation and
other realities in Family Court

Discussion of strategies and practical tools
for measuring and improving public
perceptions of fairness



Procedural Fairness (PF)

Definition: The perception that you are
treated with respect and your concerns *
are taken seriously by an unbiased
decision-maker

* Includes your ability to understand
the encounter

re-spect (ri spekt’), n. 1. a particular, detail, or poi
(usually prec. by in): to differ in some respect. 2. rel
tion or reference: inquiries with respect to a route.

esteem for or a sense of the worth or excellence of a pe
son, a personal quality or ability, or something consi
ered as a manifestation of a personal quality or abilit
I have great respect for her judgment. 4. deference to




Why Start with Procedural Fairness in

discussing Self-Representation?

FOUNDATIONAL: Research has shown that people are

- Accept and comply with decisions

- Cooperate in reporting problems and be involved
in solutions, and

- Support and empower (with laws, funds, votes)

an institution with authority (courts, police, etc.)

when they feel as if the PROCESS was fair
YL




How litigants view the court system is
related more to their perceived fairness of

the process than to their perceived fairness
of the outcome

The public will not long
entrust its confidence to a
system of justice it often
cannot navigate, afford, or

understand.

Former Chief Justice John Broderick,
New Hampshire Supreme Court



Crime rates overall have been
steadily dropping the last 20 years

But confidence in the criminal
justice system (which includes

courts) has dropped by over 32% in
the last 10 years

And we have a wide racial divide in

perceptions of fairness nationally &
in Oregon



Research Basis

Immediate Effects: PF is more influential
than distributive justice (winning or
losing) in determining compliance or
intent to Comply (Tyler & Huo 2002; Tyler and Jackson, 2012)

Enduring Effects: PF can increase
compliance with court orders, reduce
crime, and reduce recidiviSm (.. patemoster et al.

1997; Tyler and Huo 2002; Gottfredson et al. 2009)



Prison survey in Slovenia --
Prison initiative in The Netherlands --

. The guards treat inmates with respect.

2. Guards treat prisoners fairly.

3. The guards are courteous to inmates.

4. Guards explain their decisions to the prisoners.

5. The guards make decisions to handle problems involving
inmates fairly.

6. Guards take time to listen to prisoners.

RESULT: Fair and respectful treatment by prison
guards promotes rule compliance and reduce
grievances



Research re Procedural Fairness in
Contested Restraining Order proceedings - 2004

Family Court in Minnesota —restraining orders D V
Random assignment at contested hearings — Y.
Full explanation re ruling (+ Q & A) or just ruling
Research staff debriefed afterwards in separate room

Litigants who received full explanation of ruling gave higher
fairness ratings that those who didn‘t

Litigants who gave high fairness ratings reported they were
more likely to comply

Litigants who didn’t get the ruling they wanted were more
likely to report planned compliance when they had fair
treatment + full explanation



“We should treat each encounter between the
citizens and the police, courts, and other legal
actors as a socializing experience — a
teachable moment - that builds or
undermines legitimacy”




Consider a time when:

You had to wait in a long line

You were the lay person and someone in a
position of authority failed to explain
something important to you
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" YOUR CALL IS VERY IMPORTANT TO US,

SO PLEASE CONTINUE TO HOLD . “
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How did you WISH you had been treated:

With respect (for your time, with eye contact,
addressed by name)

With an explanation of the process and what to
expect
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Making a decision is a sign of authority.

Explaining a decision is a sign of respect.

'Giving Reasons,” Frederick Schaver, 47 Stanford Law Review 633 (1995)
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Judges model for court staff,
who are sometimes the first
rung on the ladder to justice

Sometimes attorneys or
mediators are the first (and
only) “face” of the court
process

LJUsTice |



The public’s interactions
with each of us matter.

Each of us could be the first stop on the ladder to justice;
Each of us could be the first person someone talks to

about their problem; and
Each of us could be the first (or only) chance someone has to
form an opinion about the legal system.
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Breaking out the elements of Procedural Fairness:

VOICE -
opportunity to speak, to ask, to appeal

NEUTRALITY -

consistent principles, unbiased decision-makers, transparency
In process

RESPECT -
treat with dignity, respect rights, be trauma-informed

ENGAGE on HUMAN LEVEL —
listen and explain understandably, connect as a person

16



What interferes with our providing optimal

Procedural Fairness?

Language

Understandable

Terms

Use Plain English
principles

Accessible
interpreters



Plain English -- principles

Active voice, not passive

SHORT words, sentences, paragraphs

Lots of white space (350 words/page)
Numbers that are graphical -- @@@®G
Sans serif fonts (Arial, Helvetica, Verdana)
Font size 11-12 for body; 13-14 for heading
NoO separate instructions

Provide glossary (or parenthetical definition)

FIELD TEST all forms
+ More (see hand-out)




What undermines Procedural Fairness?

Sighage

Silence is i
required when |
the court 1s 1n

session. No
crying
children.

‘\
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GROUP ROOM
SALA DE GRUPOS

SOCIAL SERVICES CLINIC
CLINICA DE SERVICOS SOCIALES

B etter ? MULTI-PURPOSE ROOM

SALON MULTIUSOS

COURTROOM
SALA DEL TRIBUNAL

HELP CENTER
CENTRO DE AYUDA

COURT CLERK /CASHIER = =555
OFICINA DEL SECRETARIO DEL TRIBUNAL / CAJERO’

VICTIM SERVICES

SERVICIOS A LA VICTIMA

LEGAL AID SOCIETY

Questions? vouth courr Room
Our court officers -

are happy to help.

PLEASE
NO PHONES

our belt and all contents NO FOOD / BEVERAGES
y NO SMOKING

NO TALKING

NO HATS SS)
NO CAMERAS

NO RECORDING DEVICES g3

For security screening, please

remove
from your pockets (phones,

wallets, coins).

Thank You.




In many courtrooms:

First Row Reserved
for

EIL Attorney g:
& :
NYPD ONLY ’

Perceptions of neutral decision-making require:
Decisions must be seen to be based on facts and rules,

not personal opinions

- Rules are applied consistently across all people and cases

21



What Helps ?

Example:

WELCOME TO THE ARIZONA COURTS

WE WILL BE HAPPY TO HELF YOU IF WE CAN. AS WE MUST BE FAIR TO
EVERYONE, WE ARE ALLOWED TO HELF YOU ONLY IN CERTAIN WAYS.

This is a list of some things cournt personnel can and cannot do for you:

We can explain and answer general questions about how the court works.
We can give you general information about court rules, procedures, and practices.
We can provide you with the number for lawyer referral services, legal aid programs, and

other services where you can get legal information.

We can provide court schedules and information on how to get a case scheduled.
We can zive you information from yvour case file that 15 not restricted.

We can provide you with court forms and instructions that are available.

We can usually answer questions about court deadlines.

We cannot  tell you whether or not you should bring your case 1o court.

We cannot  tell vou what words to use in your court papers o whether they are correct.
Wecannot  tell vou what to say in court.

We cannot  give you an opinion about what will happen if you bring your case to court.
Wecannot  conduct legal research for you.

We cannot  talk to the judge for you or let you talk to the judge outside of court.

We cannot  alter court documents.

OUR ABILITY TO ASSIST YOU WILL DEPEND ON THE TIME AND RESOURCES

AVAILABLE A5 WELL AS THE SCOPE OF OUR RESPONSIBILITIES, KNOWLEDGE

AND EXPERIENCE. >4



PLEDGE OF FAIRNESS

The fundamental mission of the Alaska Court System is to provide a fair and impartial forum
for the resolution of disputes according to the rule of law. Fairness includes the opportunity
to be heard, the chance to have the court process explained, and the right to be treated with
respect. The judges and staff of the Alaska Court System therefore make the following pledge
to each litigant, defendant, victim, witness, juror, and person involved in a court proceeding:

‘We will LISTEN to you

We will respond to your QUESTIONS abo!
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We will LISTEN to you

We will respond to your QUESTIONS about court procedure

We will treat you with RESPECT

M ormerie s B BOTTFOCH! no moscsy
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-
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Example:

Traffic stops in Australia

Traffic stop SCRIPTS that
include elements of PF,
e.g. respect, voice

Test * T now require you to provide a specimen of breath for a breath test.'
Elc ...

Positive « I under the RBT limit finish with this statement: [ just want to finish

Message ofT'by thanking you for | positive thing that driver had done such as . ..

child being buckled up in car seat in back/well maintained car/seat
belt use tor passenger or dnver efc.] Thank vou takimg part 1in this

Random breath test, | appreciate your time and attention. {f over
the RBT [limir,. process as usual,

24



Scripts for Family Court conversations

(or standard explanations that
recognize the frustration
but stress the affirmative help):

“You're right. | can't give you advice about that. And | can
see how frustrating that is, particularly after waiting X
time to talk to someone here. But what | can dois give
you some referrals for a low-cost attorney consultation .
This costs only $35. And | can give you the forms that will
set up the hearing you want.”

25



Dealing with the Argumentative Litigant

Who says

“So you are saying she can do anything she wants. . . .”
“You aren’t really helping me.”
“So I’m just supposed to wait until he hurts me/them . ...
“Big surprise -- I knew I never had a chance here”

9

Affirm the emotion
“l can see how upset your are”
“l can see you much you care about your . . ..
“l can understand how upsetting it is when . . .

({3

€

Articulate an affirmative step

Let’s concentrate on what you/l can do . . . Your next
time with Elijah will be .. ” or “I’ll be looking at the
next hearing to see whether . . . “

26



Procedural Fairness Myths

MYTH #1: Delivering bad news will
always make you unpopular

MYTH #2: People don’t care about
fair treatment as much when the
stakes are high

MYTH #3: Procedural justice is just
aboutz being nice to people



The courthouse doors
are open to all.

If members of the public don’t understand how to
use the system,

and we don‘t tell them in some meaningful way,

we are denying them access.
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Multnomah County’s Experience with
Feedback Mechanisms

&
ments
Court-watches (o

Defendant Exit Survey

FO c u s G ro u p S We would like to hear about your experience in court.

Your feedback will help us to improve the service we provide to court
users. Your answers will not affect your case in any way.

Thank you for your time.

Surveys

Today"s Date: (MONTH) / (DAY) / (YEAR)
The first 6 questions are ahout your experience today only.

Please write in the blank or fill in the bubble next to your selected response.

‘ 0 m m e n l ‘ a rd S 1. What is the name of the judge you saw today?
(Leave blank if you don’t know)

2. Approximately how long did you wait in the courtroom before your case was called today?

Peer Review & Courtroom
Observation

29



Courtwatches

1] & o Em | |
TOTAL HEARING TIME (HHMM) Do not mark outside this l-\ne -
o
=a
a L] -
- |
e
o=
(] " i
regon Coalition A t Domestic and o
egal Access Project
COURT WATCH FORM: CIVIL
A. GENERAL INFORMATION
h - 1 bserv s
- 3 x
- 4T e R
- "
- [ []
I O r a t I O - ‘ i i
Il II' |II 5. Judge's name
7 nning time hearing
8. Ending time of hearing
. Ll laintiff/Petitioner female male
- Defendent/Respondent female male
O O I n [ - 3 e present to help Plaintiff/Petitioner? yes no
- = Did Pla titioner have an attorney present? yes no
-— yes no
Lein the restraining order or purpose
. = Petitioner/Plaintiff? yes no
ny way discourage or belittle
r - tiff2? (if so, explain on back of form) yes no
- itioner/Plaintiff request custody of children? yes no NA
I I - fendant/Respondent request custody of children? yes o NA
day hearing, what issue(s) did Respondent contest? (check all that apply)
- tody visitation ~ other NA
- Did judge issue e mutual restraining order? yes no NA
a I l O l | ‘ O I I I e S - Did Judge suggest or order the parties into mediation? yes no
[ 13, Did the judge ask about weapons? yes no
14. 1f requested, did the judge grant custody of children
- to Petitioner/Plaintiff? yes no NA
15. What is the primary Language of the Petitioner/Plaintiff?
- English Spanish Russian Vietnamese  Cambodian Other Unknown
== 6. Given the primary language of the Petitioner/Plaintiff: [ i no interpreter necessary
interpreter necessary, but not available
- interpreter necessary, and available
- NA
17. What is the primary language of Defendant/Respondent?
- English 1 Spanish ¢ Russian Vietnamese Cambodian Other Unknown
m 18, Given the primary language of the Defendant/Respondent: _ no interpreter necessary
- | ) interpreter necessary, but not available
- [ ) interpreter necessary, and available
L] [ NA

event in the court which you believe the Legal Access

~ If you have observed any
of , please describe 1t on the back of this form,

_ Project should be made aware

“P\Pam.cions 100L Dartland State Unfvarsity T
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19Q6-
1117 FAPA applications and 335 Contested

Hearings in Marion, Multnomah, and
Washington Counties

2008-2009 — 167 Contested Hearings in
Multnomah County




Courtwatch Takeaways - 1996

Y ¥

Not enough time per hearing, @‘@

averaged 9.6 minutes per contested hearing
50% of the time interpreters were

needed, none was available
7% of the cases, judges discouraged

or belittled the petitioners
Less than 10% of petitioners were

represented by attorneys



Courtwatch Takeaways — 2008-09

92% of cases had at least one unrepresented
party

If only one party represented, s/fhe was significantly
more likely to prevail

Only one case went forward without an
Interpreter

Average length of contested now 30
minutes w/o attorneys; 46
w/attorneys

Noted many procedural differences
among judges

33



Courtwatch Impact

Initial minimization by Judges

JRURY

Gradual acceptance of themes —

Outside input mattered:
MultCty reorganized its dockets to m
provide more judicial time for N’
contested restraining order hearings

MultCty Family Court increased efforts on behalf
of SRLs and in DV cases

Increased openness to more feedback

34



Focus Groups

VAWA-grant funded, worked with PSU

DV Survivors
30 DV survivors in 7 focus
groups & 11 additional 1:1
Interviews
4 groups in languages

other than English
"Looking at this, what
worked and what didn't?”

35



DV Survivors:

had both positive and
negative experiences with
the system

did not have the information
they need to get through
court

felt frustrated and
disappointed with custody
and parenting time decisions

Court specific:

problems with interpretation

felt judges applied rules
unfairly

worries of safety/DV
minimized or dismissed by
judges

victim blaming by staff &
judges

not enough assistance

not safe in building

36



Focus Groups —
Family Law Professionals

4 Custody Evaluators
3 Children’s Attorney
g Attorney Representing Parents

Common themes:
Concern children’s voices get lost

Cultural issues not understood by judges;
judges seen as biased

Lack of trauma practices by judges
Need shared understanding of DV
SRLs need more resources and help through process

37



Survey — Multnomah County

Method:
Created survey after researching other courts’
surveys
Collaborative creation with attorneys, judges,
advocates, court staff
Distributed by hand, at customer service windows,
and in courtrooms — at all court locations — 1 week
Anonymous, not staff/judge specific = aAw
Collections boxes on each floor f‘ 3
Online option — access told at courthouse

38



Court Survey

The Multnomah County Circuit Court cares about its service to the public.

Please let us know how you feel about your time at the courthouse today. Drop your completed survey in
any blue box marked “Courthouse Survey.” The boxes are on each floor by the stairs and in the 17 floor lobby.

You do not need to identify yourself or anyone else by name on this survey. If you have any questions about
this survey, please contact Jenny Woodson at 503-288-3918 or Jennifer. | woodson@oid.state.or.us

Why are you at the courthouse today?

[ 1child custody or parenting time [ ]criminal case [ ]Landlord-Tenant Case

[ ]Restraining/Protective Order [ ]Probation Violation or [ 15mall Claims Court

[ 1Family Law case (not listed abowe) Probation lssue [ ]10ther Civil Matter

[ ]luvenile case [ ]Traffic or [ ] Parking [ ]0Other

g Who are you?

[ ]partyina case [ 1victimin a criminal case [ ]observer

[ ]attorney [ ]1support person [ ]1needed court documents
[ ]witnessin a case [ 1juror/jury duty [ 10Other

Do you agree or disagree with the following Strongly| Agree | Disagree| Strongly No
statements? Agree Disagres| Opinion
The people who work in the courthouse were respectful to me.
Court staff explained things to me in ways | could understand.
‘When | left, | understood what the next steps in my case were.
| felt safe while in the courthouse.
If you appeared in a court hearing today, Strongly| Agree| Disagree| Strongly No
please respond to these additional statements: Agree Disagree| Opinion

At the start of the hearing, the Judge explained how the
hearing would proceed.

The Judge listened to me when | was speaking.

| was able to share with the Judge the information | felt was
important. (Or the Judge told me why he or she could not
consider information | wanted the Judge to know about).

The Judge conducted the hearing in a neutral manner.

| understood what the Judge’s decision was.

The Judge explained the reasons for his or her decision.

The Judge and staff in the courtroom were respectful to me.

Thank you! Please use the space on the back of this page for any other comments you have.
You can complete the survey as many times as you visit the courthouse.

You can also fill out this survey on-line at https:/ www.surnveymonkey.com/r/NWTISS3
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Surveys -- Lessons Learned

Most lessons are simple fixes —

"No opinion” option not helpful — did people check
because did not apply to them, were neutral, or truly
had no opinion?

Some court leadership felt we should not tell staff or
they would change behavior. Will change next time.

Staff who did know were reluctant to give out,
concerned about negative feedback

Gave to Jurors



Surveys -- Numbers

392 completed surveys
(4 courthouses; 1 week)

199 were parties in a case

For some comparisons, sample size was too small
to be helpful

Overall, very positive responses.

85% strongly/agreed with all statements affirming
positive results
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Surveys -- Who filled them out?

120

100

80

60

40

20

Why Survey Respondent was at Courthouse

Parking

Traffic

“Probation

Criminal

_Other Civil

= Small Claims

M Landlord-Tenant

M OtherFam

I Rest.Order

H Custody/PT

Traffic & Parking



Key Survey Conclusions — Family Law

In general, parties in Family Law cases gave more negative
responses than did parties in Criminal, Probation, Parking,
and Traffic cases.

Nevertheless, parties with the highest rated experiences
were parties in Family Law restraining order cases.

100% of the parties in R.O. cases responded positively to
the item "The people in the courthouse were respectful to
me.”

Parties in Family Law cases were the least likely of all
types of parties to report that they understood what the
next steps in their case were.
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Survey Responses: Family Law vs. Criminal/Civil

Parties in Family Law matters: ,f’; .
Reported less positive experiences at the courthouse ?; ( Y

overall
Felt less safe in the downtown courthouse

Were less likely to strongly/agree that court staff had
explained things in an understandable manner

Were less likely to strongly/agree that on leaving they
understood the next steps

Were slightly less likely to strongly/agree that they
understood the judge’s decision BUT

) Were more likely to report having an opportunity to speak
and perceiving the Judge as conducting the hearing in a

neutral manner

A



Washington County Survey

Judge specific
Addressed following areas:
Case Management
Application and Knowledge of Law
Communications
Fairness
Demeanor
Similar to a survey conducted in Linn County
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Comment Cards

Available in
Family Law

Office —

Just started

Comment Card

Overall, my experience today at the Family Law office was:
(please circle)

; . 3 : 5 =
Very Poor Poor Not poor Good Very Good ]
B or good g
— -
[ == : . ==
&= Other compliment or complaint: L =
— :
= - A
= — |
- |
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Publications:

Procedural Justice: Practice Tips for Courts
http://www.courtinnovation.org/sites/default/files/documents/P J Practical Tips.pdf

Improving Courtroom Communication: A Multi-Year Effort to Enhance Procedural Justice

http://www.courtinnovation.org/sites/default/files/documents/Courtroom Communications.pd
f

Improving Courthouse Signage: Procedural Justice Through Design
http://www.courtinnovation.org/sites/default/files/documents/Red%20Hook%200ctoberFinalP
roofed REDUCED%20%281%29.pdf

Procedural Fairness in California: Initiatives, Challenges, and Recommendations
http://www.courtinnovation.org/sites/default/files/documents/Procedural Fairness CA.pdf

Improving Courtroom Communication: A Procedural Justice Experiment in Milwaukee
http://www.courtinnovation.org/sites/default/files/documents/Improving%20Courtroom%20Co
mmunication.pdf

The Perceptions of Self-Represented Tenants in a Community-Based Housing Court
http://www.courtinnovation.org/sites/default/files/Perceptions Tenants.pdf

A Judicial Guide to Child Safety in Custody Cases

http://www.ncjfcj.org/resource-library/publications/judicial-guide-child-safety-custody-cases
47



http://www.courtinnovation.org/sites/default/files/documents/P_J_Practical_Tips.pdf
http://www.courtinnovation.org/sites/default/files/documents/Courtroom_Communications.pdf
http://www.courtinnovation.org/sites/default/files/documents/Courtroom_Communications.pdf
http://www.courtinnovation.org/sites/default/files/documents/Red Hook OctoberFinalProofed_REDUCED (1).pdf
http://www.courtinnovation.org/sites/default/files/documents/Red Hook OctoberFinalProofed_REDUCED (1).pdf
http://www.courtinnovation.org/sites/default/files/documents/Procedural_Fairness_CA.pdf
http://www.courtinnovation.org/sites/default/files/documents/Improving Courtroom Communication.pdf
http://www.courtinnovation.org/sites/default/files/documents/Improving Courtroom Communication.pdf
http://www.courtinnovation.org/sites/default/files/Perceptions_Tenants.pdf
http://www.ncjfcj.org/resource-library/publications/judicial-guide-child-safety-custody-cases
http://www.ncjfcj.org/resource-library/publications/judicial-guide-child-safety-custody-cases
http://www.ncjfcj.org/resource-library/publications/judicial-guide-child-safety-custody-cases
http://www.ncjfcj.org/resource-library/publications/judicial-guide-child-safety-custody-cases
http://www.ncjfcj.org/resource-library/publications/judicial-guide-child-safety-custody-cases
http://www.ncjfcj.org/resource-library/publications/judicial-guide-child-safety-custody-cases
http://www.ncjfcj.org/resource-library/publications/judicial-guide-child-safety-custody-cases
http://www.ncjfcj.org/resource-library/publications/judicial-guide-child-safety-custody-cases
http://www.ncjfcj.org/resource-library/publications/judicial-guide-child-safety-custody-cases
http://www.ncjfcj.org/resource-library/publications/judicial-guide-child-safety-custody-cases
http://www.ncjfcj.org/resource-library/publications/judicial-guide-child-safety-custody-cases
http://www.ncjfcj.org/resource-library/publications/judicial-guide-child-safety-custody-cases
http://www.ncjfcj.org/resource-library/publications/judicial-guide-child-safety-custody-cases

Navigating Custody and Visitation Evaluations in Cases with Domestic
Violence: A Judge’s Guide
http://www.ncjfcj.org/resource-library/publications/navigating-custody-and-
visitation

Family Violence Information Packets, including (among others) Decision-
Making in Child Custody Cases and Effects of Domestic Violence on
Children
http://www.ncjfcj.org/resource-library/publications/specialized-family-violence-
information-packets

Civil Protection Orders: A Guide for Improving Practice
http://www.ncjfcj.org/resource-library/publications/civil-protection-orders-guide-
improving-practice

Synergy, FVPSA 30" and VAWA 20t Anniversary issue, No. 1 of 2 (devoted
to trauma)
http://www.ncjfcj.org/resource-library/publications/synergy-fvpsa-3oth-vawa-
20th-anniversary-issue-no-1-2
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Web resources:

Center for Court Innovation
www.courtinnovation.org/proceduraljustice
www.courtinnovation.org/procedural-justice-practical-tips-and-tools

Professor Tom Tyler, Yale Law School
www.law.yale.edu/faculty/TTyler.htm

Procedural Fairness for Judges and Courts
www.proceduraljustice.org
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